IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT J. LAWN, individually
and on behalf of all others
simlarly situated,
Plaintiff, : ClVIL ACTI ON
v. : No. 10-cv-1196
ENHANCED SERVI CE Bl LLI NG, | NC.,
and | NTERNET BUSI NESS ADVI SORS
| NC.

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. July 8, 2010

Before the Court is Defendant |nternet Business Advisors
Inc.’s Motion to Dismiss or in the Alternative, for Sunmary
Judgenent (Doc. No. 11). For the reasons set forth in this
Menor andum Defendant’s Motion is granted in part and denied in
part.

Backgr ound?

This di spute arises out of charges placed on Plaintiff
Robert J. Lawn’s Verizon tel ephone bill by Defendants Enhanced

Service Billing, Inc. (“ESBI”) and |Internet Business Advisors,

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




Inc. (“IBA”). Defendant ESBI is a “billing aggregator” that
arranges for |ocal tel ephone conpanies to collect paynents on
behal f of third-party vendors and then forwards those paynments to
the vendors, collecting a comm ssion on all transactions.
Def endant | BA provides a web hosting service and enpl oys
Def endant ESBI to collect its fees. Beginning in August of 2008,
ESBI placed a nmonthly charge of $21.15 ($19.95 plus $1.20 sal es
tax) on Plaintiff’s Verizon tel ephone bill at the behest of |BA.
Plaintiff paid this nonthly charge through Septenber of 2009, at
whi ch point Plaintiff contacted Verizon to inquire about the
addi tional charges. Verizon then advised Plaintiff to contact
Def endant |1 BA, which Plaintiff did to dispute the charges. |[|BA
agreed to refund two nonths of charges but refused to issue
refunds dating back to August of 2008. |[IBA issued a refund of
$42.30 on Plaintiff’s October bill, but also charged Plaintiff
$21.15 for an additional nmonth of service. Plaintiff contends
t hat he never ordered nor received any services from Defendants.
Def endants, however, contend that Plaintiff’s wife, Kinberly
Lawn, ordered the services using an online authorization form
In Count | Plaintiff charges Defendants wth conversion for
t he unaut hori zed taking of his noney. Count |l charges
Def endants with violating Pennsylvania s Unfair Trade Practices
and Consumer Protection Law for its deceptive billing practices.

Count 111 seeks to recover the funds paid to Defendants under a



theory of Unjust Enrichment. Finally, Count 1V asks for
I njunctive Relief.

St andard of Revi ew

Under Federal Rule of G vil Procedure 12(b)(6), a conpl aint
shoul d be dismssed if the plaintiff has failed to state a claim
on which relief can be granted. 1In evaluating a notion to
dismss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283 (1986); Phillips v. County of Allegheny, 515
F.3d 224, 233 (3d Gr. 2008). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).

Addi tionally, under Federal Rule of Cvil Procedure 9(b),
pl eadi ngs alleging fraud nust “state with particularity the
circunstances constituting fraud or mstake.” Fed. R Cv. P.
9(b). Rule 9(b) requires the plaintiff to go beyond the m nima
pl eadi ng requirenents of Federal Rule of G vil Procedure 8(a)
when pleading fraud. Under Rule 9(b) the plaintiff nust plead
either the date, place, or tine of the fraud or give precision
and sone neasure of substantiation to his allegations of fraud

through alternative neans. Lumyv. Bank of Anerica, 361 F.3d 217,




224 (3d Cir. 2004).

Di scussi on

Vol untary Paynment Rule

Before addressing Plaintiff’s clainms, we nust first exam ne
Def endant’ s contention that Plaintiff’'s suit is barred by the
Vol untary Paynment Rule. The Voluntary Paynent Rule is a common
| aw doctrine that precludes actions from being brought to recover
noney that was voluntarily paid. |In order to inplicate the
Vol untary Paynment Rul e, however, the paynment nust truly have been
voluntary and nmade with an unadul terated understanding of all of

the el ements of the paynent. Ochiuto v. Prudential Ins. Co., 52

A.2d 228, 230 (Pa. 1947).
The Vol untary Paynent Rul e does not preclude any of
Plaintiff’s claims in this case. Plaintiff’s Conplaint alleges
t hat paynents were nmade to Defendants because unauthorized and
m sl eadi ng charges were placed on Plaintiff’s tel ephone bill. At

this stage of the proceedings, the depth of Plaintiff’s know edge

regarding the Verizon bill is unclear. Looking at Plaintiff’s
Verizon bill, the exact nature of Defendants’ charges are not
clear until the fifth page of a six-page bill. On the first

page, which states the total bal ance owed by Plaintiff, neither
Def endant is nentioned by name; rather, the bill has two specific
charges from Verizon and then a third charge from “ot her

providers.” Further, before getting to page five, Plaintiff



woul d have to read page two, which contains various neans of
contacting Verizon but no contact information for Defendants,
and pages three and four, which contain details and charges
relating to Plaintiff’s phone use but not any information on
Def endants’ services or fees. |In fact, we have found no nention
of Defendant |BA anywhere on Plaintiff’s Verizon bill and it is
not until the fifth page that Defendant ESBI is nmentioned by
name. Under these circunstances, it is plausible that the
paynment to Defendants for IBA's web hosting service was not truly
voluntary in the sense necessary to inplicate the Voluntary
Paynment Rule. Plaintiff very well mght not have fully
under st ood to whom he was maki ng paynents, given that Defendant
ESBlI's nane is not mentioned until page five, or for what
servi ces he was being charged, given that Defendant |BA s nane
never appears on the bill. Under these circunstances, we cannot
conclude that Plaintiff had an unadul terated understanding of his
paynents to Defendants and the Vol untary Paynent Rul e cannot
provi de the ground for dismssing this action.
Count |

Turning to Plaintiff’s Conplaint, Count | is a claimfor
conversion. “A conversion is the deprivation of another’s right
of property in, or use or possession of, a chattel, or other
interference therewith, w thout the owner’s consent and w thout

awful justification.” Stevenson v. Econ. Bank of Anbridge,




197 A 2d 721, 726 (Pa. 1964) (citing Gottesfeld v. Mech. &

Traders Ins. Co., 173 A 2d 763 (Pa. Super. C. 1961)). Under

Pennsyl vania |l aw, noney is considered chattel and may be the

subj ect of conversion. Shonberger v. Oswell, 530 A 2d 112, 114

(Pa. Super. C. 1987).

Plaintiff’s Conplaint fails to state a claimfor conversion.
As stated above, conversion requires that chattel be taken
w thout the owner’s consent or lawful justification. 1In this
case, however, Plaintiff willingly turned over his chattel and
this el enent of conversion cannot be satisfied. W understand
that Plaintiff alleges fraudul ent and m sl eadi ng behavior on the
part of Defendants, but these allegations do not negate the fact
that Plaintiff consented to the transfer of the chattel. Even
t hough Plaintiff may have | acked conpl ete know edge of to whom
the noney was ultimately going, the fact that the noney was
parted with willingly prevents Defendant’s actions from being
classified as conversion. Plaintiff’s claimfor conversion,
therefore, fails, and nust be di sm ssed.
Count ||

The Pennsylvania Unfair Trade Practices and Consuner
Protection Law (“UTPCPL”) is a broad statute that prohibits a
variety of m sleading or fraudul ent corporate acts, including
“engaging in any . . . fraudul ent or deceptive conduct which

creates a |likelihood of confusion or of m sunderstanding.” 73



Pa. Stat. Ann. 8§ 201-2(4)(xxi) (West 1976). 1In order to bring a
cl ai munder the UTPCPL the plaintiff nust allege | osses that stem
primarily froma “personal, famly, or househol d” purpose.

Bal derston v. Medtroni ¢ Sof anor Danek, Inc., 285 F.3d 238, 240

(3d CGr. 2002); W _ Coast Franchising Co. v. WOV Corp., 30 F

Supp. 2d 498, 500 (E.D. Pa. 1998). Although the Pennsyl vani a
Suprenme Court has yet to definitively rule on whether a plaintiff
must prove all of the elenents of common law fraud in order to
sustain a clai munder the UTPCPL, federal courts have found that
“if a plaintiff alleges deceptive conduct, a plaintiff need not
all ege the el enents of common | aw fraud, but conversely, nust do

soif aplaintiff alleges fraudulent conduct.” E.qg., Seldon v.

Hone Loan Servs. Inc., 647 F. Supp. 2d 451, 469 (E.D. Pa. 2009).

Def endant asserts that Plaintiff has failed to plead any of

these clains with the specificity required by Federal Rule of
Civil Procedure 9(b). Further, Defendant al so contends that

di sm ssal is proper because the UTPCPL only protects private
consuners and Plaintiff never alleged that the account in
question was for personal use. Defendant |BA contends that
Plaintiff was fully aware of the fact that |BA had placed charges
on Plaintiff’s Verizon bill and that any all eged

m srepresentati on was made to Verizon and not Plaintiff, |eaving
Plaintiff wthout a claimfor fraud. Plaintiff, on the other

hand, contends that Defendants engaged in deceptive practices and



fraudl ent behavior that are sufficient to constitute a violation
of the UTPCPL.
Rul e 9(b)

Wth regard to Defendant’s claimthat Plaintiff has not
satisfied Federal Rule of G vil Procedure 9(b), we find that
Plaintiff’s claimaddresses the allegedly fraudul ent conduct with
sufficient particularity. Plaintiff’s claimalleges that, from
August 2008 t hrough Septenber 2009, Defendants fraudulently and
wi t hout authorization placed charges onto Plaintiff’s Verizon
bill. This clearly puts Defendants on notice as to the date of
the fraud. Further, Plaintiff’s clains do not appear to be
fruitless, solely a vehicle to obtain damagi ng i nformation
regardi ng Defendants during discovery, or brought seeking to
harass Def endants and damage their reputation. W find,
therefore, that Plaintiff has pled with sufficient particularity
to satisfy Rule 9(b) in this case.

Personal, Fanily, or Househol d Purposes

Turning to Plaintiff’s UTPCPL claimitself, Defendant first
argues that Plaintiff does not allege that the tel ephone nunber
in question was used primarily for a “personal, famly, or
househol d” purpose, and, therefore, |acks standing under the
UTPCPL. 73 Pa. Stat. Ann. 8 201-9.2(a). In support of this

assertion Defendant cites Bal derston, 285 F.3d at 242, and West

Coast Franchising Co., 30 F. Supp. 2d at 500. 1In both of these




cases, however, the court found that there was no “personal,
famly, or househol d” purpose, but did not dismss the case
sinply because the plaintiff failed to specifically allege such a
purpose in his conplaint. At this stage of the proceedi ngs we
must sinply look to whether it is plausible that the service was
used for such a purpose given the context of the Conplaint. In
this case, Plaintiff denies ever having ordered or received

Def endant’ s services. Plaintiff, however, resides at 1135

St onehouse Road, Lower Gmwynedd, Pennsylvania, and this is also
the billing address for the Verizon account at the heart of this
di spute. Although the focus here is on whether the services
provi ded by | BA were used for personal, famly, or household

pur poses, the fact that they were billed and provided to
Plaintiff at his place of residence makes it plausible that
Plaintiff used themprimarily for such purposes. A notion to

di sm ss on these grounds, therefore, nust be denied.

d ai ns Under the UTPCPL

Def endant argues that Plaintiff nust prove all of the
el ements of common |aw fraud for a clai munder the UTPCPL, but
does not contest Plaintiff’'s ability to establish the el enents of
fraud other than m srepresentation. Specifically on this point,
Def endant argues that because no m srepresentations were nade to
Plaintiff hinself, he fails to state a claimfor fraud. As

di scussed above, however, Plaintiff is not obligated to establish



each el enent of common | aw fraud, so |long as he has all eged
deceptive conduct. Regardless, Plaintiff argues that he has
established all of the elenents of common | aw fraud. This cause
of action requires “1) a msrepresentation, 2) material to the
transaction, 3) nmade falsely, 4) with the intent of m sl eading
another to rely onit, 5) justifiable reliance resulted, and 6)

injury was proxi mately caused by the reliance.” Santana Prods.,

Inc. v. Bobrick Washroom Equip., Inc., 401 F.3d 123, 136 (3d Gr

2005) (citing Viguers v. Philip Morris USA, Inc., 837 A 2d 534

(Pa. Super. C. 2003)).

Plaintiff can nove forward with his claimthat Defendants
acted fraudulently in violation of the UTPCPL. As noted above,
the point of contention on this claimis whether Plaintiff has
pl ed an appropriate m srepresentation. Pennsylvania |aw
regarding a msrepresentation to a third party has yet to be
clearly defined. It is clear that the fact that the
m srepresentation was nade to a third party does not

automatically negate a claimfor fraud. Steanfitters Local Union

No. 420 Welfare Fund v. Phillip Mrris Inc., 171 F.3d 912, 935

(3d Cr. 1999) (citing In re Othopedic Bone Screw Liab. Litig.,

159 F. 3d 817 (3d Cr. 1998)). Additionally, the Third Grcuit
has held that “a m srepresentation claimis not necessarily
precl uded when the alleged injury arises froma third party’s

(and not the plaintiff’s) reliance on defendant’s

10



m srepresentations.” Steanfitters Local, 171 F.3d at 935.

| nstead, regardl ess of to whomthe m srepresentati on was nade,
the focus is on whether the plaintiff hinself relied on the
m srepresentation and was injured by it. 1d. at 935. W decline
to dismss this Conplaint solely on the grounds that the all eged
fraudul ent behavi or was perpetrated against Plaintiff through a
proxy. The critical element is that the fraud was conmtted
against Plaintiff and this is not negated nerely because the
representation of the fraud was made to Verizon rather than
Plaintiff. Plaintiff has alleged that he relied on the
m srepresentation in paying the bill, and that he was injured by
spendi ng noney on a service he neither ordered nor was provided.
This is sufficient to establish an actionable m srepresentation.
Def endant further contends that it did not conmt any
deceptive practices because the nonthly charges were clearly
provided to Plaintiff. As discussed above, the charges do not
appear to be as clear as Defendant clainms. There is no nention
of Defendants ESBI or IBA until the fifth page of the Verizon
bill, and the first page, which lists the total anount due, only
refers to Defendants ESBI and | BA as “other providers.” Further,
Def endant | BA does not appear to be nentioned anywhere on the
bill. Under these circunstances, even if Defendant’s conduct did

not constitute comon |law fraud, it could still constitute a

11



deceptive practice that falls wthin the purview of the UTPCPL
Def endant’s notion to dismss, therefore, nust be denied.
Count 111

Plaintiff’s Conplaint fails to state a claimfor unjust

enrichnment. Unjust enrichnment clainms have historically been

i nvoked follow ng unconsummated or void contracts. Steanfitters
Local, 171 F.3d at 936. “Were unjust enrichnent is found, the
law inplies a contract, referred to as either a quasi contract or
a contract inplied in law, which requires that the defendant pay
to plaintiff the value of the benefit conferred. 1In short, the
def endant nmakes restitution to the plaintiff in quantummneruit.”

Schenck v. K. E. David, Ltd., 666 A 2d 327, 328 (Pa. Super. C

1995) (citing Chesney v. Stevens, 644 A 2d 1240 (Pa. Super. C

1994)).

In the present case, Plaintiff has failed to allege a
scenario in which it would be appropriate to inply a contract.
There was no broken contract between Plaintiff and Defendants and
no benefit conferred to Defendants stemm ng fromany void or
unconsunmat ed contract. Rather, Plaintiff’s unjust enrichnment
claimrests solely on the claimthat Defendants unjustly obtained
Plaintiff’s noney in exchange for a service that Plaintiff did
not request. Plaintiff is essentially asking this Court to
extend the unjust enrichnment doctrine to any and all tort clains

involving the “unjust” taking of another’s chattel. W are

12



unwi Il ling to take this step and make the unjust enrichnment
doctrine a stand-in for conversion. Under these circunstances,
t he proper cause of action is one for conversion, which, for the
reasons di scussed above, is inappropriate in this case.
Plaintiff’s unjust enrichnment claim therefore, nust be
di sm ssed.
Count 1V

Finally, Defendant has requested that this Court dismss
Plaintiff’s request for injunctive relief. Plaintiff is not
seeking a prelimnary injunction at this tinme, but instead lists
injunctive relief as one of the renedies he seeks. This Court
w Il address the issue of renedies, including the possibility of
injunctive relief, if there is a finding of liability. W see no
need to limt the potential renedies available to Plaintiff at
this time, however, and will not dismss Plaintiff’s claimfor
injunctive relief.
Summary Judgnent

Def endant al so requests that sumrmary judgnent be granted on
the grounds that Kinberley Lawn granted |BA authorization to
pl ace charges on the Verizon bill and on the grounds that
Plaintiff’s phone nunber was used primarily for business
pur poses. Federal courts have found that it would be unfair and
i nproper to grant a notion for summary judgnent in situations

where the parties have not had sufficient tine to gather and

13



present evidence to support or oppose such a notion. See Brennan

v. Nat'l Tel. Directory Corp., 850 F. Supp 331, 335 (E.D. Pa.

1994). In the present case, while Defendant has attached certain
docunents to its Mdtion to Dismss and asked this Court to
consider the notion as one for summary judgnent, we feel that it
woul d be unfair to consider such a notion before granting
Plaintiff an opportunity for discovery. Gven the factua
di sputes between the parties, particularly the issue of Kinberley
Lawn’s online registration, it would be unfair to consider a
nmotion for summary judgnent before both parties are granted an
opportunity for discovery. W wll, therefore, decline to
consi der Defendant’s Mdtion for Sunmary Judgnent at this tine,
and Defendant may refile a Motion for Summary Judgnent at a |ater
stage in these proceedi ngs.
Concl usi on

For the reasons stated above, the Voluntary Paynent Rule
does not preclude Plaintiff's Conplaint. Plaintiff, however, has
failed to state a claimfor conversion or unjust enrichnment and
Def endant’s Motion to Dismss is granted on Counts | and Il1l1. On
t he ot her hand, Defendant’s Mttion to Dism ss Count Il for a
violation of the UTPCPL is denied, as Plaintiff has stated a
claimfor fraudul ent and deceptive practices, and we will decline

to dismss Count IV for Injunctive Relief at this tine. Finally,

14



Defendant’s Motion for Summary Judgnent is premature, and is al so

deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT J. LAWN, individually
and on behalf of all others
simlarly situated,

Plaintiff, : CIVIL ACTI ON
v. : No. 10-cv-1196

ENHANCED SERVI CE BI LLI NG | NC.,
and | NTERNET BUSI NESS ADVI SCRS,
I NC. ,

Def endant s.
ORDER

AND NOW this 8th day of July, 2010, upon consideration
of Defendant Enhanced Services Billing, Inc.’s (“ESBI”) Mtion to
Dismiss Plaintiff’s Conplaint, or, in the Alternative, for
Summary Judgnent (Doc. No. 11) and responses thereto, it is
hereby ORDERED that Counts | and Ill are DI SM SSED as to
Def endant ESBI? and that the Motion is DENIED® in all other

2ESB i ncorporates by reference all of the clains brought by Defendant
IBAinits Mtion to Dismiss. For the reasons contained in this Court’s
Menor andum addr essi ng Defendant I1BA's Mdtion to Dismiss, these claims wll
al so be di sm ssed agai nst Defendant ESBI

3Under Federal Rule of Civil Procedure 12(b)(6), a conplaint should be
dismissed if the plaintiff has failed to state a claimon which relief can be

granted. In evaluating a nmotion to dismiss, the court nust take all well-
pl eaded factual allegations as true, but it is not required to blindly accept
“a |l egal conclusion couched as a factual allegation.” Papasan v. Allain, 478

U S. 265, 283 (1986); Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d
Cir. 2008). Although a plaintiff is not required to plead detail ed factua
al  egations, the conplaint must include enough facts to “raise a right to
relief above the speculative level.” Bell Atl. Corp. v. Twonbly, 550 U. S
544, 555 (2007).

In addition to the clainms raised by IBAin its Mition to Dismss, ESB
rai ses an additional argument to dismss Counts Il and IV. ESBI contends that
Plaintiff has no right to assert a claimbased on an alleged violation of the
Federal Trade Comm ssion Act (“FTCA"). However, Plaintiff’s Conpl aint does
not rely on this act. Instead, Plaintiff nmerely briefly nentions the FTCA to
provi de additional support for his case; thus, Defendant’s argunent does not

16



respects.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

provi de grounds for dismssing Plaintiff's claimbrought under the UTPCPL
Furthernore, Plaintiff contends that ESBlI's practice of crediting its
customer’s accounts in certain situations is essentially an adm ssion of
wongdoing. Inits Motion to Disnmiss, ESBlI vigorously defends this practice as
an exercise in excellent custoner service. At the notion to dism ss stage,
however, it is immterial whether this practice is an indication of deception
or sinmply exenplary custoner service. Plaintiff has stated a clai munder the
UTPCPL wi thout relying on any inference of admtted guilt, therefore, we also

decline to dism ss Count Il against ESBI on this ground.
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